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C O U N C I L  C 0 f4 M U N i C A T I 0  Pi 

TO : THE CITY COUNCIL 
FROM: THE CITY M A N A G E R ' S  OFFICE 

COUMC I t  MEET1 NG DATE 
AUGUST 3 ,  1988 

SUBJECT: PROPERTY ACQUISITION - PR9FERTY L O C A T E D  AT 107-109 N9RTH SCHOOL STREET 

PREPARED BY: City Manager 

RECOKklENDEC ACTION:  T h a t  the City Council consider the purchase o f  the 
property a t  109 N. Schocl St reet  and the lease of  
the property a t  107 N .  School Street  and take 
action as deemed appropriate. 

BACKGROUND INFORMATION: Approximately one year ago  the Ci ty  Council 
authorized the acquisition of the property a t  
137-109 N .  School Street .  A t  t h a t  time I advised 
the owner, Mr. Mark Newfield, t h a t  the City wou'ld 

purchase the property su.bject t o  certain conditions as outlified i n  the 
attached agreenient ! E x h i b i t  A ) .  The City s o u g h t  certairi assurances from b o t h  
the San Joaquin Local Health Distr ict  and the Regional Water Quali ty ControJ 
Board (see memo f r o m  Public Works Director t o  City Attcrney - E x h i b i t  B )  b u t  
none were forthcoming. The City Attorney has responded t o  the Pgblic Works 
Director's memo (Exhibit C ) .  Prior t o  th i s  exchacge, I received a l e t t e r  
e a r l i e r  th i s  year form Mr. Newfield (Exhibit D )  i n  which he se ts  forth an 
interesting offer .  I t  i s  recommended that  this offer  be incorporated i n t o  the 
d r a f t  agreement ( E x h i b i t  A )  t o  the maximum benefit t o  the City. To be sure, 
there i s  some risk t o  prcceeding w i t h  this acquisition and 'lease, b u t  bo th  the 
Public Works Director and I believe the r isk  t o  be m-inimal. 

The s ta f f  will be prepared t o  review this matter 
with the City Council a t  the Closed Session scheduled for  this  purpose ea r l i e r  
on the agenda. 

TAP : b r  

Attachments 

Respectfully submitted, 

Thomas A .  Peterson 
City Manager 

TXTA.07A COUNC414 



SALES AGREEMENT 

,- 

THIS AGREEMENT, made and entered i n t o  t h i s  22173- day of 

September , 1987, by and between MARK J .  NEWFIELU, P. 0. Box Q,  

Woodbridge, Ca l i fo rn ia ,  h e r e i n a f t e r  referred t o  a s  S E L L E R ,  and the CITY 

OF LODI, a municipal cc rpora t ion  o f  the S t a t e  o f  C a l i f o r n i a ,  

h e r e i n a f t e r  r e fe r red  t o  a s  B U Y E R .  

bI I T W ES S ET H : 

1. S e l l e r ,  i n  cons idera t ion  of the agreements of Buyer, hereby s e l l s  

and agrees t o  convey t o  Buyer hy a warranty  deed, accompanied b y  an 

a b s t r a c t ,  evidencing good t i t l e  i n  S e l l e r  a t  the d a t e  t h e r e o f ,  upor. the 

prompt and f u l l  performance by Buyer of this agreement, a i l  t h a t  land 

located i n  San Joaquin County, S t a t e  oc C a l i f o r n i a ,  more p a r t i c u l a r l y  

described as:  

Parcel One: 

The South 70 Feet o f  Lot F i v e  (5) and the South 70 Feet o f  
the Eas te r ly  10 Feet of Lot Six  ( 6 )  i n  Block Eleven ( l l ) ,  
a s  shown upon Map e n t i t l e d  C i t y  of Lodi (formerly 
Mokelumne) f i l e d  f o r  Record August 25, 1869 i n  Vol . 2 of 
Original  Maps, Page 84, San Joaquin County Records. 

Parcel Two: 

The South 50 Feet of the North 109 Feet of t o t  Five (5)  and 
t h e  South 50 Feet o f  the North 100 Feet o f  the East  10 Feet 
o f  Lot S i x  (6) All i n  Block Eleven ( I l ) ,  a s  shown upon Map 
e n t i t l e d  Ci ty  o f  t o d i  (formerly ifokelumne) f i l e d  f o r  Record 



August 25 ,  1869 Sn Vol .  2 o f  O r i g i n a l  Haps, Page 84 ,  San  
Joaquin County Records. 

Nore commonly known as 197 a n d  109 North School St reet ,  
Lodi , Cal j f o r n i a  95240. The Assessor's Parcel Numbers are 

2 .  Guyer, i n  consideration of t h e  premises hereby agrees t o  pay 

Seller a t  L o d i ,  California, as and fo r  the purchase price of said 

premises, the sum o f  Two Htindred Twenty ThoLtsand Dollars ($220,000).  

043-024-08, 09.  

3 .  As a condition precedent t o  Buyer buying said premises, the 

Seller  shall :  

A .  Remove a l l  gasoline t a n k s  on the premises 3t  Se l l e r ' s  

expense. 

8. Any a n d  a l l  holes on premises as  a result  of  renoving 

gasoline tanks from the premises shall be f i l l ed  w i t h  

material suitable for  building over, a t  Se l l e r ' s  exilense. 

C.  Obtain fron? the 9 n  Joaquin LocaJ Health Dis t r ic t  a t  

Se l l e r ' s  expense, an environmental clearance as t o  any 

ground contarni n a t i o n  by any hazardous  and /o r  toxic waste 

and/or  any hazardous and/or  toxic substance release. 

D. Permit Buyer t o  obta in  from an environmental test ing firm o f  

Buyer 's  choosing, and a t  Se l l e r ' s  cost ,  a n  a f f idavi t  and/or 

cer t i f ica t ion t h a t  the ground water located underneath the 

premises .is in no way contaminated by any hazardous and/or  



c 

toxic waste and/or any hazardous and /o r  toxic sutstance 

re? ease. 

E .  Any and a l l  holes on premises as a resul t  ~f refioving any 

/wardous and /o r  t o x i c  waste and /o r  any nazardous and /o r  

toxic substance release from the premises shall be f i l l e d  

with material suitable fQr building over, a t  Se l l e r ' s  

expense. 

F. Seller  does agree by th i s  agreement, t o  hold Buyer harmless 

from any work a n d / o r  other improvement o r  l i a b i l i t y  which 

might occur now o r  i n  the future from any hazardous and /o r  

toxic waste and/or any hazardoils and /o r  toxic substance 

release, on o r  underneath said premises. 

4. I f  t h e  aforementioned condition precedents are n o t  completed t o  

the sat isfzction of Buyer, and  are no t  completed by January 15, 1988, 

then Buyer shall have no l i a b i l i t y  to purchase s a i d  premises from 

Seller .  

5 .  Ti t l e  is  t o  be f ree  of l iens ,  encumbrances, easements, 

res t r ic t ions ,  rights and conditions o f  record o r  known t o  Seller .  

Seller  shall furnish t o  Buyer a t  f Buyer and f Sel ler  expensea a 

s t anda rd  California Land T i t l e  Association policy fssued by Founders 

T i t l e  Company, showing t i t l e  vested i n  Buyer subject only t o  l iens ,  

encumbrances, easements, r es t r i c t ions ,  r ights  and conditions of record 

as s e t  forth above. If  Sel ler  f a i l s  t o  deliver t i t l e  a s  herein 



.- -. 

provided, Buyer a t  his o p t i o n  may terminate th i s  agreement and  any 

deposit shall thereupon be returned t o  Buyer. 

6 .  The amoun t  of any bond o r  assessment which i s  a l ien  shall be 

assumed by Buyer. Sel ler  shall pay cost  o f  docunentary stainps on deed. 

7. Escrow instructions signed by Buyer and Sel ler  shall  be delivered 

t o  the escrow holder within three days from the Se l l e r ' s  acceptance 

hereof and shall provide for  closing when possible from the S e l l e r ' s  

acceptance hereof, subject t o  written extensions signed by Buyer and 

Sel ler .  

I 8. Upon the agreement t o  purchase sa id  premises by the signature 

hereon of Buyer, Se l l e r  shall  open ah  escrow a t  the Founders T i t l e  
! 
I Company, 330 S o u t h  F a i r m o n t  Avenue, Lod i ,  California, 5405 North 

Pershing Avenue, Stockton, Cal i fornia .  

9.  This agreement may be recorded. 

i I 10. Herein i s  s e t  forth the whole of t h i s  agreement. The 

performances of t h i s  agreement cons t i tu tes  and shall  re1 ieve Buyer of 

a l l  further  o b ? i g a t i o n s  or claims. 

i 



1 2 .  I n  the event e i t h e r  par ty  hereto  breaches the  terms, condi t ions  

and covenants of this agreement, then the par ty  p reva i l ing  i n  any su i t  

t o  enforce t h i s  agreemer,t or t o  r e s t r a i n  the breach t he r eo f ,  sha l l  i n  

addi t ion t o  any o the r  r e l i e f  or damages awarded, be e n t i t i e d  t o  a 

reasonable a t to rney’s  f e e  and a l l  co s t s  o f  s u i t  t o  be s e t  and 

determined by any cou r t  of conyetent j u r i s d i c t i o n  and added t o  any 

j ud gmen t o b t a i ned . 

CITY OF I -ODI,  a municipal corporat ion BUYER SELLER 

City Manager 

ATTEST : 

City Clerk 

Approved As To Form: 

C i  t y  A: torney 

/ $ ! . Y e  MARK J .  REWFIELD 

AGRNEGIFJ . ELD/TXTA.OlV 
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~~",~,~~~.ii~I-ii*I, C i t y  of  Lodi , Pub l  i c  !darks Department 

City Attorney -. 
i \ i  : 

. T I .  Publ i c  Works Director  

p-f: July 19,  1988 

- cti:' T C T :  ProKosed Purchase by Ci ty  of Lodi of I09 N .  School S t r e e t  

T'-- Fregional Water Qua l i t y  Control Board and the San Joaquin Local Health 
i c t  were mailed the a t tached l e t t e r  dated June 7 ,  1988. After  two 

ecen t ly  discussed the l e t t e r  w i t h  Mr. Boggs and determined t h a t  they 
hdd passed, I ca l led the  Local Health District and f o u n d  t h a t  they 

not respond un t i l  the Regional Board had responded t o  us. 

ocal Health D i s t r i c t  d i d  i nd i ca t e  t h a t  Mr. Boggs had a problem w i t h  
ng the l e t t e r  as  i t  was and i t  was t h e i r  f e e l i ng  t h a t  he would be i n  
c t  w i t h  me. Since t h a t  time I have had a t o t a l  of four  discussions  
Mr. Boggs '  o f f i c e .  However, not with Mr. Boggs personal ly .  On two 
ions ,  I formally requested a wr i t t en  s t a t u s  response i n  order  t h a t  I 

inform the Ci ty  fylanager and the  proper ty  owner of the  p ro j ec t  
s .  I was told  t h a t  we would be receiving something from their  l ega l  

or:-ce and t h a t  i f  I wanted a response I should contact  them. I c l e a r l y  
c i t  known t h a t  1 f e l t  t h a t  i t  was Mr. Boggs' r e spons ib i l i t y  t o  provide 
< i i t h  a response and n o t  f o r  me t o  have t o  c a l l  o ther  o f f i c e s .  On Ju ly  

5 ,  1988, ou r  o f f i c e  received the a t tached document dated May 8, 1987. 
T h i ,  document was received w i t h  no cover l e t t e r .  The f a s t  c a l l  t o  Gordon 
E c ~ g s  was on Friday, July  15; he was n o t  i n  and he was t o  return fly c a l l .  
We received a message from his o f f i c e  i nd i ca t i ng  the l e t t e r  we were 

copy t o  us. Attached i s  a copy of the undated l e t t e r  t h a t  was faxed. * 
Tt-5. question j s :  What i s  the C i t y ' s  l i a b i l i t y  f o r  clean-up i f  we buy a 
~ a : - ~ ; . l  knowing t h a t  there  may be groundwater contamination under i t ?  
 yo^ eva lua te  the  a t tached data  i n  order  t o  make a recommendation t o  the 

c t i ng  would be i n  the  mail today and t h a t  they would forward a fax 

Can 

r -  .., , .., Council on the proposed purchase o f  1C9 N. School S t r e e t ?  

Dol'ars have been budgieted f o r  t h j s  purchase. 

frL,.] the Regional Board. 
us ?r( t h i s  matter i n  order t h a t  we can inform the property owner of our  
i:ii,.:itions t o  purchase or not purchase the property.  

A t  this po in t ,  i t  i s  c l e a r  

1 would apprec ia te  any help t h a t  you could give 
c I. we are not g o i n g  t o  get  a c l e a r - cu t  answer on o u r  r e s p o n s i b i l i t i e s  

'm 

Attachments 

cc :  City Manager 
Mark Newf i e l  d 
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.CITY COUNCIL 

JAkIES W. PtNKERTOS. ; r ,  

IOHN R. [Randy) SNIDER 
Maycr Pro TemDore 

DAVID ,\t. HINCHStAN 

EVELYN +M. OLSON 
FRED ,M REtD 

CITY OF LODI 
CITY HALL. 227 WEST PINE STREET 

CALL BOX 3006 
LODI. CALIFORNIA 952.11-7910 

(209) 334-5634 
TELECOPIER . (2091 333-6795 

June 7 ,  1988 

Regional Water Qua1 i t y  Contrcl Bcard 
A t t e n t i  on: Gordon L. Boggs 
3443 RoGiier Road 
Sacramento, CA 95827-3098 

THOMAS A. PETERSON 
City h4anager 

ALICE M. REIMCHE 
City Clerk 

BOB McNATT 
City Attorney 

SUBJECT: 

The City of Lodi was interested in  purchasing the parcels located a t  109 
and 109 N.  School S t ree t  (see attached sketch) .  
Numbers of these properties a r e  043-024-09 and 043-024-08. 

Proposed Purchase o f  iO9 N. Schoo? S t r ee t  by City of Lodi 

The Assessor Parcel 

As you a re  aware, there i s  known s o i l  contamination a t  107 Fi. School 
S t r ee t .  This contamination was found a t  the time of the removal of f i v e  
waste o i l  and petroleum storage tanks. The City of Lodi i s  proposing t o  
buy iO9 N. School S t r ee t  (AP ZO43-024-08) now, a n d  107 N .  School S t r ee t  
(AP iO43-024-09) when the s i t e  contamination i s  removed. 

We w a n t  t o  confirm our  r e spons ib i l i t i e s  as  owner o f  109 N. School S t r ee t  
with respect t o  the contamination which is  present on the adjoining parcel 
t o  the scuth, 107 N .  School S t r ee t .  
had a t  the Regional Board o f f i ce  w i t h  Gordol: Boggs and Laurie Cotulla 
present ,  Mr. Boggs indicated t h a t  any s o i l  o r  groundwater contamination 
or iginat ing from 107 N .  School S t r ee t  would be the respons ib i l i ty  of the 
owner of 107 N .  School S t ree t .  
ensure tha t  there was no contamination or iginat ing from the parcel the 
City was g o i n g  t o  buy, 

A t  the April I ,  1988 meeting t h a t  we 

Mr. Boggs pointed out t ha t  the C i t y  should 

Before the City buys the 109 !I. School S t r ee t  parcel , we want t o  ccnfirm 
t h a t  we interpreted the statements o f  Mr. Boggs cor rec t ly  and  t h a t  this is  
the posi t ion o f  your agency. 
sign one copy o f  t h i s  l e t t e r  and re turn  i t  t o  me i n  the enclosed 
self-addressed envelope. - .  

I f  this i s  your agency's posi t ion,  please 

I f  t h i s  i s  not your position, we would appreciate an ear ly  response t o  
what the actual respons ib i l i t i es  of the new owner of 109 N. School S t r ee t  
would be wi thAespect  t o  underground contamination on the adjacent parcel .  

JtRjna 

APPkOVED BY: 

(Name) 
- cc: City ManaSer { T i  tier 

(Oate) 
San Joaquin Local Health D i s t r i c t  
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' S:*u o! Liifornra -. 
M e m o r a n d u m  B 

Axacned i s  a memo explaining many of the issues addressed i n  S ta te  Board 
oraers regardi ng the incl tisi on of 1 andowners i n  wasze di scharge requi rements 
and enforcement orders. Also included i n  tne memo i s  a br ie f  explanation of 
t n s  legal basis f o r  decisions. 
Hnich may confront you adaressed by State  Board orders or the  memo. 
r o  the extent t ha t  tne S t a t e  Board has already dea l t  with some of tnese 
questions, i t  is important t h a t  there be substantial consistency by the  
Regional Boards. 

The basic principles involved i n  naming landowners i n  orders  can be s t inar ized  
i n  a few key points: 

3y no means are  a l l  of tne  possible s i t ua t i ons  
However, 

1- Anyone who Duns land on which  a discharge i s  occurring i s  a discharger 
under Porter-Cologne. 

2. Any discnarger can be named i n  waste discnaroe reouiremenxs and made 
generally responsible f o r  wnat goes on with regilrd to t he  property. i 

3. Enforcement orders can be issued t o  a landouner only i f  tne cleanup 
involves somethin9 aDout wnich the lanaowner knen c r  sholild have known and 
over whicn he or sne had some measure of control-  

If the landowner i s  another puD1ic en t i t y  wnich has t ne  leoal auxy t o  
protect tne environment, i t  is  proper t o  name t h e  a_aency i n  wasT.e discharge 
requirements DUX i t  snould only be made tne suoject  of enforcement act ions 
a f t e r  it  is clear  t ha t  tne actual discharger w i l l  not comply and t h a t  t h e  
public ent iry i s  not moving quicKly t o  reczify tne sittiatiori. 

4. 

5 .  Findings of eilcn eiement of a land0wW'S responsiDil i ty  must oe supporred 
by substant ial  evidence. 



i n  ad5i:ior., i t  msy be aav i sab ie  t o  maice enforcemen; o rde r s  morn r e a l i s t i c  by 
zss ioning au7ies io a lanoowner wnicn recoanize tiiar trie landowner, i n  many 
cases, must %ai: t c  see wnetner tile tenan: 000s rne required  task  be fo re  
assuming TJIO responsi bi 1 i ty  f o r  doi n o  i t .  

Attachment 
, 



f?e;ionjl Board Executive Officers -2- 

,- 

i n  a d d i t i o n ,  i t  may be aavisable t o  m k e  enforceinerlt orders  more r e a l i s t i c  by 
assigning duties t o  a landowner w h i c h  recognize t h a t  t t ie  landowner, i n  many 
cases,  m u s t  wa i t  to see whetner ttie tendnt dops tne required t a s k  before 
assuming the responsibility f o r  d o i n g  i t .  

A t  t ac hrnen t 

cc: Fresno, Redding, and 
Victorville Offices 

. . .. 
.. .. 

Dale Claypoole 
Program Control Unit 

bcc: C ,  David Willis 
Deputy Director 
Toxic Substances Control 

Department of Health Services 
714/744 P Street 
Sacramento, CA 95814 

R.  H. Connett 
Assistant Attorney General 
Office of Attorney General 
1515 K Street, Suite 511 
Sacramento, CA 95514 

Roderick E. Walston 
Deputy Attorney General 
Office of Attorney General 
350 MdAllister Street, R s o m G o o o  
San Francisco, C A 9410;' 

Sarah C. Michael 
c/o George R. S t e f f e s  
Legislative Advocates 
1121 L Street, Suite 909 
Sacramento, CA 95814 

Randy Kanouse 
Office of Legislative and 

State Water Resources 

Division 

- - - __ - -_ . . - - - - -. - 

Public Affairs 

Control Board 



S:arr of Calltornla -- 
M e m o r s n c! u rn 

Chief Counsel 
From : STATE VIlkTER RESOURCES CONTROL BOARD 

," 

OUESTION 

g h a t  i s  the  proper bzs is  f o r  holding someone responsibl t  f o r  the  cleanup o f  a 
s i t e  which threaIens t o  pol lute  or i s  polluting a water source? 

In general, the  law impxes the duty t o  protect  the  public from a ccndition o f  
pollution o r  nuisance on a s i t e  on those wno are  aware or should be aw2re o f  
the problem and who  are  i n  a posi t ion t o  do something about it. 
however, many subr le t ies  i n  tne business ox assessing respons ib i l i ty  and such 
dnten inz t ions  a re  highly dependent on the  f ac t s  o f  each case. 

There a re ,  

D!SCUSSION 

The Portor-Cologne k a t w  Quality Act painzs w i t h  a broad brush when i: comes 10 
zssessi ns responsi b i  1 i ~y for  ine c'eanup of pol 1 ured sites .) 
tna karer Code orovides t n a t  any person "nno h a s  discharged or discharaes 
wzste" or any perscn "\,no nzs Caiised or p e n i r x e d ,  causes or p e m i t s ,  or  
tnreztens t o  cause or permir" tne  discnarge of w;IstP i n to  water or wnere i t  
might get in to  waier miry De oraered t o  clean i t  up  Dy the  Regiondl Board. 

Section 13304 o f  

The Gord "discnarge" i s  n3'c aefined i n  the 'kater Code nor does t h e  case l a w  
o f f e r  any p r x i  se defini t ion.  
zaken a b road  VIP* o f  the m r d ' ;  meanins and have a p p l i e d  i z  t o  i nd i r ec t  as 
well 2s c i r e c z  reiezses o f  poliution c ius ins  s u b s t a ~ c e s .  Tnus, allowing an  
exiszins  source of contamination t o  spread fran tne  so i l  t o  nearby around water 
i s  a s  much a discnarge 2s pouring a barrel  of t n f  stuff i n t o  a sump. (See, for 
example, ioecon Corporation fJtder No. WQ 86-2 and  S r u a r t  Petroleum Order 

Tne S t a t e  and Resional Yoards nave  cons is ten t ly  

KO.  ;;lj 66-15. ) 



Tn?  osinion toes on t o  a o p l y  t h a t  ana lys i s  t o  an abandoned mine whicn cont inued 
to ciscnarg? t a i n t e d  water a f t e r  it wzs c losed oown. 

" I t  i s  inmater ia l  t n a t  t i r e  m in i f ig  opera t ions  may have terminated 
before e i t h e r  purchased n5s present  interest  because the 
discnarge f o r  wnicn rney are accoun'czble i s  the existins and 
continuing drainage f ron  t h e i r  holdings ,  not  the  nokl 
ai sconri  nued mi ni ng  . ': f 26 !Ips .Atty. Gen. 86.  ) 

i n  l igh t  of the broad Porter-Cologne coverage and t n e  senera1 use of the word 

several  permutations of t n e  landlord- tenant  3nd owner-former/owner dicotomies.  
Ecci-1 of the S t a r e  Board.oraers nas been based,  a t  l e a s t  i n  p a r t ,  on t h e  l i n e  o f  
Ca'i 1 f o r n i  a cases  which has zssi oned i nc reas i  ng responsi  bi 1 i t y  t o  1 mdowners f o r  
most  bad  th ings  t h a t  h a p p e n  on m e i r  proper ty .  Among rne  l ead ing  c a s e s  a r e  
Uccc';io v. Laudenslayer (4.4 Cai.kpp.3d 504, 118 Cal-Eptr .  7411, a 1975 czse 
invoiving tne i and io ro ' s  knowledge of a v i c ious  dog owced by h i s  t e n a n t s ,  
Cooier v .  Gold?? (1055, 135 Cal-ApF.2d 623,  232 P.2d 9Oj; assessips the 
J i a s 1  l i t y  OT a former owner f o r  i n j u r i e s  whicn occur a f r e r  t h e  s a l e ,  and Sewell 
v .  Loverde (19691, 70 Cal.2d 666, 75 Gal-kptr. 8E!!?), concernins  the a b i l i t y  OT 
a imaowner t o  pass aioncj c e r t a i n  r e s p o n s i b i i i t i e ;  t o  a t enan t  through lesse 
provis ions .  Tnese and o ine r  czses a l l  poinr  i n  one d i r ecz ion :  A iancowno; may 
i)e held acLountable f o r  wnar .  t r a n s p < r e s  on t h e  p rcpe r ty  ne o r  she owns buc the 
courxs wi l l  look t o  how mucn t n ?  l and lo rd  h e r ;  zbaut.  what was happening on Cne 
property and now much control  tne  !andowner had over t n e  dangerous cond i t ion  o r  
a c t i v i t y .  
QSfiers s l i g h t l y  i r o n  zne o t n e r s  and t n P  courts  zake pains  t o  look t o  those  
di  s z i n c t i  ons. 

'I . -  oiscnarge ,"  the Stcite Board has aoopled a s e r i e s  of o rde r s  dea l ing  w i t h  

~- 

rr 

- 

Eio br ighc- l ine  s;andard; have D e n  drawn by tne cour t s .  Each case  

For example, i n  t n e  Uccelio c a s e ,  tn? p l a i n t i f f  uon t h e  l e c a l  p o i n t  and 
acnievea revet;al o f T Z K s u i t .  
( lges ,  170 Cal.fipp.3d 513, 26 Cai.kptr .  575) ~ i c j  taa: bccEi- iG appr i eo  on t n e  
l a w  Dzi founc t n a t  t n e  f a c t s  fa i 'eo  t o  snow tha; t n e  lano ic rc t  %.new about  tne 
Ganc5r  posed Dy tne  aoS on t he  premises. 

A i z t s r  C E S P ,  Lunay v. -Cai i iDrnie  - k e e l r y  .- 



Cti;fornit c o i l r t s  n ~ v e  not,  as y e t ,  &?I: w i t h  the situazicr;  me re  tne  
izngowner res3msiDil i ty  i s  juc,-ec i n  iic..;; of ine exercise o f  tne s ta1f ; ' s  
poiice power funrzion. The cases t iavs  m i  formiy coilsiderei x e  conpeting 
r i an i ;  of  t w ~  o r  more private par r ies .  Tnc public policy questions considered 
~y tne c 3 u r L S  nave involve6 how f a u l t  and compensation are  a3Dortioned among a 
h a n d f u l  of incividuzls.  ,4 few ieGfral cases  nave becun 13 look a i  the cuestion 
of  now tne generzlizea ricnzs cf i n e  p m l i c  a n d  tne taxpaye!-s can be reconciled 
w i t h  t i l e  occzsionai unfairness visiteS on i n o i v i a t i a l  lanaowne!-s. 

I;. U.S. v.  :.!irabile (15 E L K  2c'CSS, 0:: E?k '935) a federal c o u r t  relieved a 
secured crerilior frcx l i a b i l i t y  for t n z  costs  of cleaning up p o l l t i t e d  land i t  
h a d  recently acquired through forcciosure. 
T r u s t  CornDany (632 ?.Sup~. 573, OC 146 1386) another-c&rt k l G  a DanK 
reSpOflSiDie fo r  EPA's costs  of a s i t e  cleanup even though the bank only owned 
tne property throuch foreclosure. The on.ly real d i f fe ren t?  between the LWO 
cases i s  t h a t  the Karyland bank had ownej tne  property about four  times a s  long 
as tne Pennsylvania bank .  
in te res t s  o f  lenders wiio may have zl1 tne equity i n  a piece of proper'iy wiped 
o u t  by a cleanup b i l l .  
ci eanup. 

_ _  
But in U.S. v. I'12ryland -- Bank  and  

I n  one c ~ s e  ine court  sought t o  protect the 

The otner cour; wanred t o  reinnurse EPA for  the cos t  of 

-. Botn cases are  sxatutory in te rpre ta t ion  exercises.  
amendnrents, known a s  SARA (Superfund .h?ndmenis and Reaurhorizaii on Act Of 
1986), a t t m p t  t o  deal with the problem created by t h e  languaoe of 
Comprenensi ve Environmental Response, Ca-npensati on and Liab i l i ty  Act of 1980 . 
(CERCLA) wnich led t o  the confl ic t ing j ud i c i a l  in te rpre ta t ions  l a i d  out above. 
h o n g  o t h e r  rhings, the amendrnenxs incfude what i s  known as the  "innocent 
lanoowner defense.'' 
costs o f  cleanup i f  he or  she did n o t  know and had no reason to know t n a t  a 
nazardous substance was deposited there.  
i f  i t  takes tne property by escheat or condemnation. 
tne property passes by inhcrizance o r  bequest. 
exceptions b u t  tnc most inporzant aspect of tne  new ru les  is  t h a t  a bank or 
other l e l i ~ e r  is p u t  on r,or.ice t n a t  i n q u i r y  i n t o  tile p2st a n d  proposkd uses of 
xne property i s  inportsnt  bifore a mort.jage i =  7ran;eci:. 

!o d a t e  .We S;aie Board hes not ti!?en a s ~ e d  t o  cieal w i t h  tne ra ther  s t icky 
"morrgagcr as lancowner" issue. 
vide variety of  f a c x a l  setzin2s. 
(No. UQ 8 t - 6 ) ,  t n e  Sta te  Sozrd dea l t  w i t h  the naming o f  l2.iiowners S n  r ' a n u p  
and  abatement oroers. There tne landlords claimed ns: t a  knox vi%t rtas 
happening on the property tney leased 10 2 wood preserving canpany. Tney a l s o  
claimed to  be unable ic do anyinin9 io prevenr it. Tne fa:% supporred t he  
kegional aoard  on b o t h  issues, !n: ,De-?i;i.oners were shohn t o  be well aware o f  
tne fit ture of t h e  ~ 3 3 6  preservi ns bus i  n i s s  based or, Earl i e r  invoi vemint 'at '-  
anotnr r  s f t ~ .  Furtnernore, ;nc lease save ;no laridloras t h r  r i gh t  an6 a b i l i t y  
xo en: : tne property t o  prsven: tne very S o r t  of tmng  t n a t  was coin3 on 
there. 

tne recent Superfund 

A purchaser of l z n d  will not be held accountable f o r  the 

k pub1 i c enri t y  has no responsi bi l i t y  
An owner is  not l i a b l e  i f  

The exceptions have i! few 

- 
Sia t e  ijoerd orders have dea l t ,  however, w i t h  a 

Yec$nning i n  198C with tne Logsdon Or+r 

-. 



, 

- -  

i ~ r3 f . r  Lo. X3 &5-7 (Exxon l  founc  t h e  Staie Boarc o v e r r u i i n c  tne  kegional Board 
on rne incius ion of a n  o i l  compzny i n  5 leakin; t a n k  cieanup. Exxofi was cnly  
involved i n  t n e  d is t r ibuziof i  o f  fuel t o  tne  service s ta r ion  a n d  rias n o t  
responsible f o r  tne  inspecLion o r  maintenanre of tne t a n k s  i n t o  wnicti t ne  fuel  
wzs poured. Ine only eviG$YIZf! connectinc Exxon w i t n  t n e  cwnership of the  siTe 
was some personai ptoperry ;ax records b*r.’cn, on c i o s e r  inspecZion, silmed 
Exxon’ s  nolaings on :ne s i r e  t o  consis: of  sox? f u r n i t u r e ,  some t o o i s ,  a c r e d i t  
card imprinter ,  a n d  two used pumps. 

F i v e  S t a t e  board orders  wnro i ssued G n  t c n  ger - ra l  t o p i c  of landowner 
r e spons ib i l i t y  d u r i n s  1986. The f i r s t ,  rjrcer 2s. UQ 66-2 (Zoeccn) considered 
tne p ? i a h t  3f  a conpany w i c n  had recen t ly  acouired  a proper ty  from p r i o r  
owners who had  discharged a va r i e ty  of hazardous cnemiczls i n t o  tfle g r o i x d .  
ine Regional Board lookec: t o  t h e  currenc  owner t o  c l ean  up the  s i te  even though 
others  were l i k e l y  t o  be f a r  more culpzble.  
Regional Board ac t ion.  Bezause t h e r e  wzs an ac tua l  movemerlt of waste f rox  mi l  
t o  waxer on the  s i t e ,  a continuing discharge e x i s r e d  f o r  whicn t h e  c u r r e n t  
owner could be hei d t-esponsihl e .  

S t a i e  Board Order No. WQ 86-il (Sournern C a l i f o r n i a  E d i s o n )  approved %he 
i ncl usi on o f  a 1 andowner i n  waste di scharge r eau i  rements i ssued t o  t n e  ope ra to r  
of two s o i a r  power p ian t s .  No cleanup w s  invoived and t h e  order  recognized 
the  importance c;f including the  u l t ima te ly  r e spons ib le  pareLy i n  tne 
rgqcirements i ssued t o  t n e  less permanent user of t h e  s i t e .  The order  approved 
the kegional Board decision t o  d i s t i n g u i s h  between the day-to-day 
r e s p o n s i b i l i t i e s  of tne s i t e  use!- and the underiying r e s p o n s i D i l i t y  of the 

- 

-. 

T h e  S t a t e  iioard u p n e l d  tne 

. 1 andowner. 

i n  Orner No. 20 E5-15 ( S t u a r t  Petroleum) t n e  issue WZ‘S wnether an absentee/sub- 
l e s s o r  couid be held t o  account f o r  a s i t e  cleanup - along w i t h  t n e  on- s i t e  
opera tor  ( sub les see )  and tne property owner. 
s u f f i c i e n t  proof t h a t  t n e  suD1essor knew of the a c t i v i r i e s  on t n e  s i t e  and t h a t  
i t  had the  power unaer tne l e a s e  zgreemnzs  t o  r e g u l a t e  t h e  a c t i v i t y ,  the 
inclus ion i n  t h c  order was proper. 

ine nexz orasr Liaoptea by znc. S t a t e  30ard, kc. 2Q 86-13 (Sz i  lncs-Hesrern),  
.-onsidereG a peti:ion f rm a former ianoowner wno f e l t  tha: t n e r r  was no t  
enou3n proof t n a t  tne discnarge  waf ca3sea ouring i t s  t l s e  i n  pojsess ion t o  
incluoe i t  i n  a cleanup oraer.  
fxxon oroer ana f o u n d  ttia; t n e r e  was suDstant ia1  evidence  i n  t n e  record  TO 
support tne Kegi onal h a r d ’ s  conclusion.  

Tne  f z s t  of tnf t  !9R6 OrdeTs, No. WQ 86-18 (Va;lro P a r k ) ,  sus ra ined  a c?eanup 
o;.aer issued DY t n e  f tq iona ;  board t o  D o r h  Trio c u r r e n t  and former t e n a n t s  o f  a 
Site an6 rc t n E  landwnor .  
10 regulate tne on-sire a z x i v i t j e s  of tne ienanZS.  Tne Scare board found tha: 

i n E  conclus ion was t n a t ,  given 

-. 

The board appl ied  t h e  sxandartf i t  s e t  up  i n  t h e  

T ~ n e  l a t ~ e r  zpptzjt~ conzending c at i z  wzs ur i a~ l e  



t n e  reC0fC SUpporXed KnE kesional board aetisior;  anc t h a t  t h e  lancouner nad 
sufficien: recou-se unaer tne  iease acreemen; t c  regulate tne conouCt of  tne 
;enar,rj. Fut-tnermore, tne S ~ a t e  Board recocpi zed t n a t  ;he Kegi  onai board 
intorice:! ia look ‘CG tile landowner for  cleanup oniy i f  tne TWO pr inciple  par t ies  
oefaul1ea on ‘tneir respons io i l i t i es .  

Tn? mgst recent oroer adopted oy the S t a z  Board,  60. k‘c 67-5 iL!.S. Forest 
Service) ,  aea l t  for tne f i r s t  t i m e  xi t h  the naming of another resulatory 
aonxy/l  anaowner i n  waste d i  scharae requi rements. 
l io re i l  tne Rqional soarc! :r;zt any enforcement action should be taken  f i r s t  
aoainst the lessee and  only as a l a s t  resor t  a g a i n s ;  tne Forest Service. 
However, the inclusion of tne federal agency i n  the waste discharge 
requiremefirs was found  t o  be enr i re ly  proper. 

;.; can be seen f r m  the orders issued by tne  Board, a d i s t i n c t i o r :  nzs been 
made beween the issuance of waste discharge requirements and c i e a n q  and 
abatement orders. 
regard t o  t he i r  actual involvement in the  discharge; the l a t t e r  are subject t o  
the r e s t r i  c t i  ons di scussed above. 
and U.S. Forest Service) involve wast?  discharge requirements and each 
sper i f ica l ly  says t h a t  the kegional Board should be careful i n  assessing 
responsibili t .  fo r  sire cleanup. B u t  each order makes i t  c iear  t n a 1  waste 
discnarge requlrements may be issued based on t h e  ownership of the iand and 
need net consiaer the otner factors .  

Tne Board took speci a1 care 

The former may properly be issued t o  landowners without 

Two Board orders [ Southern Cali forni a Edi  son 

CONCLUSIDE! 

There i s  near t o t a l  consistency betkeen the way t n a t  t h i  S ta te  Board rias dea l t  
with ?he varfous ownersriip/responsibility questions, the case law within 
California,  and the current  federal approach t o  aFportioning l i a b i l i t y  i n  such 
tnincjs as Superfund cleanups. The basic pr inciple  i s  l ega l l y  supportable and 
nakes gooa sense as a matter of p u b l i c  policy. 
of l a n n  i s  aware of what is  happening or! t he  l a n d  (or should be expected t o  be 
awa?) and has the power t o  regulate  the  c?nauct of wnich he or she i s  aware, 
tne lanaowner, n o t  trie public t reasury ,  sncula boar 2ne cos?s of cleaning up 
pollution and nuisances tnax occur on tne  land. 

So long  as  the Owner o f  a piece 

P” Vlf - Jaaes L. Szston 

f . L 
? 



.T- c .  -- 

In addressing the responsibility of a landowner f o r  a waste 
discharge into Waters of the state t h a t  creates a CGRdition of 
pollution or nuisance, the Regional Board is guided by the 
following general principles: 

1. Anyone who owns land on which a discha;r;e is occurring may be 
cansidered a discharger under the Porter-Cologne Water Quality 
Contro!. A c t .  

2.  ~ n y  discharGer csn be named in waste discharge requi.rements 
and made generally responsible for discharges of waste which nay 
affect  water quality. 

3. Enforcement orders, such as an Order to Clean Up and Abate, 
c a n  be issued to a landowner. Such orders will be i ssued when t h e  
landowner knew or should have known of the discharge, ar.d had 
sone measure of con t ro l  over the discharge- If the I-andowner is a 
separate entity from t h e  operator of the facility, primary 
res;,Jnsibility for  cleanup may be placed uFon the operator. 

These general principles may not apply to a l l  possible 
situations, and the Board will examine each case on its own 
merits. 

cleanup and abatement of a sendition of pollution or nuisan- Le are 
advised to ob ta in  t h e  assistance of legal  counsel. 

. Landownczs seekfny to determine their responsibilities fo r  

WILLIAM H. CROOKS 
mecutive officer 
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To: Jack L .  Ronsko, Public Works Director 

F r m :  Bcih NcNatt, City Attsrney 

Date: J u l y  25,  1988 

Re: Proposed Purchase by Ci ty  of Property a t  109 N .  School St ree t  

The petroleum contamination O R  the property a t  107 N .  School S t ree t  
w i l l  apparently continue t o  be a problem For the City 's  piroposed 
purchase of the parcel next doGr a t  109 N .  School Street .  After some 
legal research and a phone ca l l  t o  Gordon Boggs of the Regional Water 
Quality Control Board, i t  appears t h a t  there i s  a t  l eas t  a poss ib i l i ty  
t h a t  i f  the City should purchase the property a t  109 N. School S t ree t ,  
and  i t  i s  l a t e r  found t o  be contaminated, the C i t y  could be required t o  
clean u p  the property s h o u l d  the present owner f a i l  o r  refuse t o  do so .  

I was successful i n  contacting Mr. Boggs by telephone on July 22,  
1988. He sounded exasperated t h a t  we were s t i l l  trying t o  get h i m  t o  
c l a r i f y  some of his previous statements and t o  provide further  guidance 
o r  suggestions on how the C i t y  shou ld  proceed. Boggs stated that  he 
knew the s j t e  a t  107 N. School St ree t  was contaminated, b u t  had no  
information indicating t h a t  the c0ntarninatic.n had spread t o  109 N .  
School St ree t .  He a lso  stated t h a t  he f e l t  i t  was absolutely Mr. 
Newfield's responsibi l i ty f o r  the cleanup o f  both  s i t e s  should i t  be 
necessarv although he a lso  stated t h a t  i f  Mr. Newfield did n o t  do so, 
the Regional Water Qual i ty  Control Eoard would look t o  the City for 
cleanup. He also expressed puzzlement a s  t o  why the City would w a n t  t o  
pt;rchase r? s i t  

I have done some cursory research through the Federal s t a tu tes  
(Comprehensive Environmental Response, Compensation and  Liabif i ty  Act 
( C E R C L A )  42 U. S. C. 5 9601 e t  seq.) and  the pertinent S ta te  
provisions ( the  Porter-Cologne Act, Cal .  Water Code 5 13000 e t  
seq.). Although the Federal s t a tu te  does n o t  appear t o  be an imminent 
problem, the State legiS1atiOn may be applicable and could cause the 
City Son]€ problems i f  i t  purchases the s i t e  a t  109 N .  School and  then 
d i  Stovers that  the parcel i s  contaminated. 

Mr. ~ o g g s  indicated t h a t  the C i t y  of Sacramento was i n  a s imilar  
s i tua t ion ,  and had acquired a parcel which was found t o  be contaminated 
with petroleum products. Since no previous owner could be located, the 
Regional Water Quali ty Control Board imposed the responsibi l i ty upon 
the City of Sacramento t o  clean up  the s i t e ,  according t o  Mr. Boggs. 

!:Dad poss ib i l i ty  of being con 
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Jack L .  Ronsko, Public Works Director 
Page 2 

I spoke with Tamara Karmon, Sacramento Ci ty  Attorney's office,  who i s  
h a n d l i n g  a sirliilar problem. She h a s  conc ludgd  t h a t  the City canno t  
a v o i d  the responsibility for cleaning u p  the contaminated s i t e ,  and  
believes Lodi i s  in t.he same position. Sn2 agrees k l i t h  me t h a t  
Caiifornia law manda t ing  clean-up makes no exception fo r  public 
agencies. 

Addressing the specific query i n  your  memo of July 19, 1988, I believe 
the answer is  t h a t  the City i s  l i ab le  f o r  cleanup of the parcel i f  we 
buy i t  knowing t h a t  there may-be groundwater contamination, and i f  the 
s e l l e r  f a i l s  o r  refuses t o  clean i t  up .  There may be considerations of 
which I am unaware, b u t  my preliminary reccmendation t o  the City 
Council on th is  proposed purchase would be t o  receive from the s e l l e r  
some additional assurance, e i ther  i n  the form of contract o r  surety, 
t h a t  i f  i t  becomes necessary t o  decontaminate the s i t e ,  the s e l l e r  
would be responsible. However, economic factors may make this an 
impractical approach.  

City Attorney 

6M:vc 

cc: Honorable Mayor and  Council 
City Manager 

PWSCHOOL.ST/TXTA.OlV 
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March 3 ,  1988 

-- 

R E A L  E S T A T E ,  I N C .  

Mr. Torn Peterson 
C i t y  Manager I s Off ice 
M i ,  C A  55240 

Dear Tom 

I propose to sell and lease my two prope:ties; 105 N. School 
Street and 107 N. School Street, to the City o f  Lodi as follows: 

1). The City of Lodi to purchase 109 N. School Street for $110,000.00 
(Haif the appraised value). 

2). The City of Lodi to LEASE 107 N. School Street for 709 years at 
$1.00 per year "NET N U  NET," or until the Seller can satisfy the 
County Health Department that the property poses no health hazard to 
the envi ronrnent . 
3 ) .  At such time that Seller satisfies the Health Department, t, ~3 City 
wiil then purchase 109 N. School Street for $1lC,O00.00 within 3t1 days 
of satisfaction. 

4). The City of Lodi wil l  have the option t o  purchase the leased 
property at any time during the lease period for $110,000.00. 

I think you'll agree that this propopsal is  a "Win Nin" situation 
for both the Buyer and Seller. The City gets what it wants; namely, 
both properties for half price, and Buyer satisfies his obligation to 
the bank, whose note continues to drav interest. 

97 / L o d i .  Coiifornio 95241 
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KEMORANDUM 

To: Jack L .  Konsko, Public b!orks Direct +- 

From: Bob McNait, C i ty  Attorney 

Date: Guly 25,  1988 

Re: Proposed Purchase by City of Property a t  109 N. School Street  

The petroleum contamination on the property a t  107 N. School St reet  
will apparently continue t o  be a problem for  the City 's  proposed 
purchase of the jxrcel next door a t  109 N .  School Street .  After some 
legal research and a phone call  t o  Gordon Boggs of the Regional Water 
Quality Cont ro l  Bcard, i t  appears t h a t  there i s  a t  leas t  a poss ibi l i ty  
t h a t  i f  the City should purchase the property a t  109 N. School St reet ,  
and i t  i s  l a t e r  found  t o  be contaminated, the City could be required to  
clean u p  the property should the present owner f a i l  o r  refuse t o  do  so .  

I was successful in contacting Mr. Boggs by telephone on July 22,  
1988. He sounded exasperated that we were s t i l l  t r y i n g  t o  get h i m  to 
c lar i fy  some of his previous statements and  t o  provide further guidance 
or suggestions on how the City should proceed. Boggs s tated that  he 
knew the s i t e  a t  107 N .  School St reet  was Contaminated, b u t  had no 
information indicating t h a t  the contamination had spread t o  109 N. 
School Street .  tie also stated that  he f e l t  i t  was absolutely Mr. 
Newfield's responsibility for the cleanup of b o t h  s i t e s  sht;uld i t  be 
necessary although he also stated t h a t  i f  Mr. Newfield d i d  n o t  do s o ,  
the Regional Water Quality Control Board would look to  the City for  
cleanup. He also expressed puzzlement a s  to  why the City would want  to  
purchase a s i t e  t h a t  had siich a good possibil i ty o f  beina contaminated. 

I have done some cursory research th rc iugh  the Federal s t a tu tes  
(Comprehensive Environmental Response, Compensation and Liabil i ty Act 
( C E R C L A )  42 U. S. C.  § 9601 e t  seq.) and the pertinent S ta te  
provisions ( the Porter-Cologne Act, Cal. Water Code § 13000 e t  
seq. ) .  Although the Federal s ta tu te  does n o t  appear t o  be a n  imminent 
problem, the State legislat ion may be applicable and could cause the 
Ci ty  sene problems i f  i t  purchases the s i t e  a t  109 N. School and then 
discovers t h a t  the parcel i s  contaminated. 

Mr. Boggs indicated t h a t  the City of Sacramento was in a similar  
si tuation,  and had acquired a parcel which was found to  be contaminated 
w i t h  petroleum products. Since n G  previous oirlner could be located, the 
Regicnal Water Qua1 i t y  Control Board imposed the responsibi 1 i ty upon 
the Ci ty  o f  Sacramento t o  clean u p  the s i t e ,  acccrding t o  Mr. Boggs. 



Jack t. Ronsko, Public Works Director 
Page 2 

I spoke r.;ith Tamara Harmon, Sacramento City Attorney's office,  who i s  
handling a similar problem. She has  concluded t h a t  the City cannot 
avoid the responsibility for cleaning up the contaminated s i t e ,  and 
believes Lodi i s  i n  the same position. - She agrees with me tha t  
California law manda t ing  clean-up makes no exception for  pub1 i c  
agencies. 

Addressing the specific query i n  your memo of July 19, 1988, I believe 
the answer i s  t h a t  the City i s  l iable for cleanup of the parcel i f  we 
buy i t  knowing that there majFbe groundwater contamination, and i f  the 
se l l e r  f a i l s  o r  refuses t o  clean i t  up. There may be considerations of 
which I am unaware, b u t  my preliminary recommendation to  the City 
Council on this  proposed purchase would be t o  receive from the s e l l e r  
some additional assurance, ei ther in the forrn of contract o r  surety, 
t h a t  i f  i t  becomes necessary t o  decontaminate the s i t e ,  the s e l l e r  
would be responsible. However, economic factcrs  may make this an 
inprac ti ca 1 approach. 

City Attorney 

BM: vc  

cc: Honorable Mayor and Council 
City Manager 
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